EPARTMENT OF REVENUE

Florida Department of Revenue Jim Zingale
Office of Technical Assistance Executive Director
=
5050 West Tennessee Street Tallahassee FL 32399 floridarevenue.com

QUESTION #1: Taxpayer seeks clarification on the applicable sales tax rate that should be
applied to its sales of several products described below.

ANSWER: Taxpayer should charge tax at the rate of 6%, as well as any applicable discretionary
sales surtaxes that apply, based on where Taxpayer’s products are being delivered.

QUESTION #2: Taxpayer seeks advisement on whether prefabricated steel buildings qualify for
the $5,000 discretionary sales surtax limitation.

ANSWER: Taxpayer’s prefabricated steel buildings qualify for the $5,000 discretionary sales
surtax limitation when there has been a single sale and the bulk sale or working unit test has been
met as discussed below.

QUESTION #3: Taxpayer seeks advisement on whether the products under advisement are
eligible for a 3% sales tax rate.

ANSWER: No.
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Rule Chapter 12-11 F.A.C, Florida Administrative Code, regarding the matter discussed below.
Your request has been carefully examined, and the Department finds it to be in compliance with
the requusite criteria set forth in Chapter 12-11, F.A.C. This response to your request constitutes a
TAA and is 1ssued to you under the authority of s. 213.22, F.S.

REQUESTED ADVISEMENTS

Question #1: Taxpayer seeks clarification on the applicable sales tax rate that should be applied to
its sales of several products described below.

Question #2: Taxpayer seeks advisement on whether prefabricated steel buildings qualify for the
$5,000 discretionary sales surtax limitation

Question #3: Taxpayer seeks advisement on whether the products under advisement are eligible
for a 3% sales tax rate.

FACTS

Taxpayer sells prefabricated steel buildings. The questions Taxpayer has presented for advisement
thereon pertain to the following products it sells in Florida:

Product #1:

Pre-Fabricated Steel Building —

Product #2:

Pre-Fabricated Steel Buildin

Product #3:

Pre-Fabricated Steel Building —
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Pre-Fabricated Foundation Kit

LAW AND DISCUSSION

Tangible Personal Property

Section 212.05, F.S. provides that anyone involved in the business of selling tangible personal
property at retail in Florida is engaged in a taxable privilege, and tax is due on each taxable
transaction or incident. Tangible personal property means and includes personal property which
may be seen, weighed, measured, or touched or is in any manner perceptible to the senses. See s.
212.02(19), F.S. The tax is calculated on the sales price of the item(s) sold at the rate of 6%
(Florida sales and use tax) as well as any applicable discretionary surtaxes based on where the
tangible personal property is delivered.

Real Property Improvements

The taxability of real property contracts is governed by Rule 12A-1.051, F.A.C. Real property
immprovements include “the activities of building, erecting, constructing, altering, improving,
repairing, or maintaining real property.” See Rule 12A-1.051(2)(d), F.A.C. Real property 1is “land
and improvements thereto, including fixtures.” See s. 212.06(14)(a), F.S. Rule 12A-
1.051(2)(g)2.b., F.A.C., provides that the term “real property contract” does not include a contract
to furnish tangible personal property that will be installed or affixed in such a way as to become a
fixture or improvement to real property if the person furnishing the property has not also contracted
to affix or install it. Section 212.06(14)(b), F.S., defines the term “fixtures” to mean items that are
an accessory to a building, other structure, or land and that do not lose their identity as accessories
when installed but that do become permanently attached to realty.

Discretionary Sales Surtax

Under s. 212.054(2)(a), F.S., the basic principle in applying discretionary surtaxes is that they
piggyback the state sales and use tax. If a transaction 1s subject to sales tax and occurs at a location
where surtax is imposed, the surtax also applies. The surtax is imposed on all transactions that are
subject to sales tax, and it is not limited to sales of tangible personal property. Section
212.054(2)(b), F.S., limits application of that principle when there is a sale of an item of tangible
personal property for over $5,000. The surtax in that case applies only to the first $5,000.
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Subparagraph (b)1. of the statute then sets out very specific circumstances in which more than one
item can be aggregated for purposes of application of the surtax. That provision reads:

... For purposes of administering the $5,000 limitation on an item of tangible personal
property, if two or more taxable items of tangible personal property are sold to the same
purchaser at the same time and, under generally accepted business practice or industry
standards or usage, are normally sold in bulk or are items that, when assembled, comprise
a working unit or part of a working unit, such items must be considered a single item for
purposes of the $5,000 limitation when supported by a charge ticket, sales slip, invoice, or
other tangible evidence of a single sale or rental.

The statute requires application of the $5,000 limitation on an item-by-item basis, except for very
specific circumstances when multiple items will be viewed as a single item. In order for the
exception to apply, two tests must be satisfied. There must be a single sale in which one purchaser
buys all the items at the same time, with a purchase order or other documentary evidence that there
has been such a single transaction. Second, the multiple items reflected on that documentation
will be aggregated for purposes of applying the $5,000 limitation only if they fall into one of two
categories. They must either be items that are normally sold in bulk, or they must be items that
will be assembled into a working unit or a part of one.

Single Sale Test

Items that meet the bulk sale/working unit standard cannot be aggregated if they are not purchased
in a single sale. The single sale requirement addresses the character of the transaction itself,
whether there has been one discrete transaction to which the limitation can be applied or multiple
sales that are separately subject to the limitation. Meeting this requirement is a matter of
documenting that there was one buyer, and one seller, and that the agreement to buy and sell
occurred at the same time as to all of the items involved.

The relevant provision for guidance with the single sale requirement is Rule 12A-15.004(3)(a),
F.A.C. Rule 12A-15.004(3)(a)2.b., F.A.C., provides that if delivery of all items does not occur at
the same time, the purchase order must provide for a specific time period within which delivery
of the tangible personal property will be made to the purchaser. Otherwise, each delivery or each
invoice will be considered to be a single sale.

The rule does not state that all the items on a qualifying purchase order will be aggregated, only
that they will be treated as sold in a single sale. This provision of the rule is not concerned with

what types of items can be aggregated and viewed as a single item and does not address that issue.

Bulk Sale/Working Unit Test

Items cannot be aggregated solely because they are purchased in a single sale. The bulk
sale/working unit test must also be met. This requirement addresses the character of the items
purchased. Items may be viewed as a single item only if they are items that fall within one of two
categories. The category of items usually sold in bulk encompasses multiple quantities of items



Technical Assistance Advisement
January 27, 2026
Page 5

ordinarily sold in such quantities rather than one at a time. A bulk sale i1s a sale of multiple
quantities of a single item the seller normally sells in bulk or the purchaser normally purchases in
bulk. A bulk sale is simply multiple quantities of a single item. A single item would generally be
identified as items with the same model number, part number, etc. The category of items usually
assembled into a working unit addresses items that are commonly purchased together because their
utility 1s dependent upon their assembly into some larger unit.

The relevant provision for guidance in application of the bulk sale/working unit standard is Rule
12A-15.004(3)(b), F.A.C., which provides that where two or more taxable items of tangible
personal property are sold to the same purchaser at the same time and, under generally accepted
business practice or industry standards or usage, are normally sold in bulk or are items which,
when assembled, comprise a working unit or part of a working unit, such items shall be considered
a single item for purposes of the $5,000 limitation when supported by a charge ticket, sales slip,
mvoice, or other tangible evidence of a single sale or rental.

From the facts provided, it appears that all of the products under this advisement would be
considered to be tangible personal property as Taxpayer does not provide installation. The tax rate
for sales of tangible personal property in Florida is 6%., as well as any applicable surtaxes based
on where the products are delivered. The 3% (2% effective June 1, 2024) rate you inquired about
applies to the rental of real property in Florida, which does not apply to Taxpayer’s sales activity.

As for the discretionary sales surtax limitation, the limitation applies when two tests have been
met: 1) single sale test where there is one invoice, one purchaser, and one delivery; and 2) bulk
sale working unit test where there is either a bulk sale of identical items or the items when
assembled comprise a working unit and such items are all necessary for the assembly of the unit.
From the facts presented, if Taxpayer is selling its products by issuing one invoice to one customer

and with one delivery, the single sale test would be met. As for the working unit/bulk sale test,
st widne (.

) would be independently subject to the $5,000 discretionary sales surtax limitation.
In other words, if Taxpayer had one invoice and listed separate line items for for $2,000,
for $1.,000, for $1,500 and or $1,000, each
line 1tem would be subject to the$5,000 discretionary sales surtax limitation, not the entire invoice
amount of $5,500. Since each line item is subject to the $5,000 discretionary sales surtax
limitation, the limitation would not apply since none of the line items in the example were $5,000.
If for example, Taxpayer issued one invoice to one purchaser and there was one delivery of two
of the (1dentical items) each for $750, the $5,000 discretionary sales surtax limitation
would apply to this invoice as the single sale test and the bulk sale test would have been met.

CONCLUSIONS

QUESTION #1: Taxpayer seeks clarification on the applicable sales tax rate that should be
applied to its sales of several products described below.

ANSWER: Taxpayer should charge tax at the rate of 6%, as well as any applicable discretionary
sales surtaxes that apply, based on where Taxpayer’s products are being delivered.
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QUESTION #2: Taxpayer seeks advisement on whether prefabricated steel buildings qualify for
the $5,000 discretionary sales surtax limitation.

ANSWER: Taxpayer’s prefabricated steel buildings qualify for the $5,000 discretionary sales
surtax limitation when there has been a single sale and the bulk sale or working unit test has been
met as discussed above.

QUESTION #3: Taxpayer seeks advisement on whether the products under advisement are
eligible for a 3% sales tax rate.

ANSWER: No.

This response constitutes a TAA under s. 213.22, F.S., which is binding on the Department only
under the facts and circumstances described in the request for this advice, as specified in s. 213.22,
F.S. Our response is predicated on those facts and the specific situation summarized above. You
are advised that subsequent statutory or administrative rule changes, or judicial interpretations of
the statutes or rules, upon which this advice is based, may subject similar future transactions to a
different treatment than expressed in this response.

You are further advised that this response, your request and related backup documents are public
records under Chapter 119, F.S., and are subject to disclosure to the public under the conditions of
s. 213.22, F.S. Confidential information must be deleted before public disclosure. In an effort to
protect confidentiality, we request you provide the undersigned with an edited copy of your request
for TAA, the backup material and this response, deleting names, addresses and any other details
which might lead to identification of the Taxpayer. Your response should be received by the
Department within ten (10) days of the date of this letter.

If you have any further questions with regard to this matter and wish to discuss them, you may
contact me directly at (850)717-6363.

Sincerely,
‘Ceigh €. Ceci
Leigh L. Ceci, MAcc

Tax Law Specialist
Office of Technical Assistance (850)717-6363

Record ID: 7001408684
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Office of Technical Assistance Satisfaction Survey
The Florida Department of Revenue invites you to complete the online Office of Technical Assistance
Satisfaction Survey to help us identify ways to improve our service to taxpayers. The survey is an
opportunity to provide feedback on your recent experience with the Department’s office of Office of
Technical Assistance. To access the survey, place the following address in your browser’s access bar:

https://tadr.questionpro.com

When you open the survey, you’ll be asked to enter the following information. This information will
enable you to complete and submit the survey.

Notification number: 7001408684
Respondent code: 44

Tax type: Sales and Use Tax
Correspondence type: Technical Assistance

If you need technical assistance accessing the survey, please email Douglas Charity at
douglas.charity@floridarevenue.com.

Thank you.





